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Order Denying Appeal

"rulings of a presiding officer may not be appealed
during the course of a hearing or conference
except in extraordinary circumstances when a

prompt decision by the Board is necessary.”




BIE’'S Complaint

« BIE Asserts Four Counts Against PEDP:

> That PEDP has not met certain reporting conditions

> That PEDP has not maintained undefined “suitability”
~requirements

> That PEDP will be unable to open by May 29, 2011.

» That PEDP is no longer suitable and/or financially fit
for slot machine licensure.



The Allegations against PEDP are Serious

« PEDP’s license and its $50 million
licensing fee are at stake. |

« PEDP is entitled to Due Process:

o Full and Fair Notice of BIE’'s Claims .

o A Full and Fair Opportunity to be Heard.



PEDP has a Right to Discovery

4 The Board’s Regulations establish a Right
to discovery.

Q  The Board (through the Director) gave
PEDP a right to discovery in this case.

Q  The absence of any published standards of
“suitability”, along with illusory discovery,
constitute a denial of Due Process .



The Board’s Regulations Specifically
Provide For Discovery

§ 40723 (rclahng to confidential information) in any papers filed \mh the Clerk
by filing & Motion to Protect Confidentiut Information.
{b) A Mation to Protect Contidential Information must:
(1) Set forth the specific reasons why the mfommnon should be deemed 10

. be confidential § ion and, th p
(2) Label as confidential all d or portions of d int the fit
ing containing the confidential information that the party or individual is seck-
ing to protect.

(¢) Upon the filing of the Motion ta Protect Confidential Information, the
Director of Hearings and Appeals will review the motion and accompanying fil-
ings and, upon determining that a substantial basis exists, shall issue an interim
order Lo protect the information, whether in the motion or the accompanying fil-
ings. from disclosure until the Board considers the matter in aceordance with 63
Pa.C.$. §§ 701716 {relating 10 open meetings). At all times during the pen-
dency of the motion, the information in the motion and the accompanting fiings
shall be treated as confidential,

Source
The provisions of this § 49310 adopted Joly 10, 2009, cffective July F1, 2009, 39 PaB, 3446,

§ 493a.11. Discovery.
(1) A party may, upon written motion to the Board or 2 prcsxdn\g officer,

request o pechearing conference solely for the purpose of di i Y
procedures as the nature of the matter and facts of the proceedings require,
(1) At the preheari the presiding officer may grant any

requests for discovery which serve to facilitate an “efficient and c\.pcdmons
hearing process, do not unduly prejudice and burden the responding party and
as may be required in the interests of justice.

(2) © A party may request ’discovcry Ty oneor more of the fo
ods; G L

{1y Written xmcrtogatmc@

() - Depositions.

(iii) Alfidavits.
‘Production of documents of thmns W
Requests: for admissions, g
(3) With the approval of the premdmg olﬁcer. the parucs may enwr into 3

binding di y plan at the p 2

493a-5
(344353) No. 418 Scp. 09




The Board’s Regulations Specifically
Provide For Discovery

58 Pa. Code § 493a.11(a)(2) provides:

(2) A party may request discovery by one or more of the following methods:
(i) Written interrogatories. |
(i) Depositions.
(iii) Affidavits.
(iv) Production of documents or things.
(v) Requests for admissions.




The Director’s Discovery Order Specifically

Confirmed the Right to Discovery
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The Director’s Discovery Order Specifically
Confirmed the Right to Discovery

Paragraph 3 of the Discovery Order, entered June 18, 2010:

All discovery requests in the form of interrogatories, production of documents
or things, or requests for admissions will be responded to by the receiving party
within ten (10) business days of the date of service of the document.




Once the Board decided generally and
specifically to provide a right of discovery,
" Due Process and Fundamental Fairness
require the Board to overturn any arbitrary
and capricious restraint of the right which

renders discovery illusory.



PEDP has been prevented from
obtaining the meaningful discovery
it needs to defend against BIE's
Complaint, thereby denying PEDP

its Due Process rights to
meaningful notice and opportunity
to be heard in defending its $50
million license from revocation.



The Director has unreasonably truncated the discovery process.
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The Director has unreasonably truncated the discovery process.
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The Director has unreasonably truncated the discovery process.

10



The Director has unreasonably truncated the discovery process.
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The Director Arbitrarily Limited
Discovery.

« June 1, 2010: PEDP filed a Motlon for
Dlscovery Conference.

« June 11, 2010: The Director Scheduled a
Discovery Conference.

(O



 The June 11, 2010 Order Scheduling the
Discovery Conference provided:

“[P]lease come prepared to set a
discovery schedule in this matter, as well
as discuss any other issues that the
parties believe may aide [sic] in moving
forward with the efficient and effective
hearing of this matter .”

12



The Director’s Actions At the
Discovery Conference

The Director gave the parties only 25 business days for discovery.

The Director failed to consider the impact of the July 4th Holiday weekend.

The Director failed to consider the routine difficulties that are traditionally
experienced when scheduling discovery during the summer months.

The Director made clear that her discovery deadline was not negotiable
and that no reasons argued by counsel would alter the decision, including
the fact that this is a case of first impression where a $50 million license
is at stake, and where PEDP has not been given meaningful notice of

the standards against which it is to be judged.

13



. Atthe Discovery Conference, the Director indicated that
the sole rationale for establishing this arbitrarily
truncated discovery deadline was because 58 Pa. Code

491a.8(h) of the Board’s Regulations require matters to
be heard within 90 days.

« That Regulation provides (emphasis added):

Hearings will be scheduled by the OHA, except for
hearings under §441a.7 which will be scheduled as the

- Board may direct. Hearings for violations of the act or
this part will be scheduled within 90 days of the initiation
of action by the Bureau.

14



Prejudice to PEDP

« The July 30, 2010 discovery deadline
provided only 25 business days to
complete discovery.

« PEDP did not have the benefit of
discovery during the 16 days between the
filing of the Motion for Discovery
Conference and the Discovery
Conference.

15



It Is Board’s Purview to Hear an
Appeal of the Discovery Order.

« June 22, 2010: PEDP filed the Emergency

~ Petition appealing the Discovery Order to
the Board.

« June 30, 2010: The Director denied the
Emergency Petition, having apparently
refused to forward the Emergency Petition
to the Board.

- 16



The Director concluded that 58 Pa. Code §
491a.7(f) insulated her Discovery Order from
consideration by the Board until after the
merits hearing on BIE’s Complaint.

17




| The Director concluded that 58 Pa. Code §

s
oftics

..._ consideration by the Board until after the

hears

- merits hearing on BIE’s Complaint.

=1 491a.7(f) insulated her Discovery Order from

T,

the presiding officer g or oral testimony must be 2

of the substance of the cvidence which counsel contends would be adduced by
the testimony. I the rejected or excluded evidence s in documentaty or writs
ten form, & copy of the evidence shall b marked for identification and shall
constitute the offer of proof.

(2) Unlcss the Board acts upon & question referred by a presiding officer
for determination within 30 days, the relferral will be deemed to have been
denied.

(gy This section supersedes | Pa. Code §§ 35.185—35.190 (relating fo pre-
siding offieers).

Soures

Thw provisions of this § 4917 amended October 26, 2007, effoctive Octaber 27, 2007, 37 PuB.
$724; amended July [, 2009, effective July 12, 2009, 39 PaB. 3046, lmmediatcly preceding text
uppears ut sevial pages (3312361 and (3341617 to (3341620

§ 491a.8. Hearings gencrally,

{a) Unless the Board hears the matter directly, all mauers, except for hearings
under § 441a.7 (relating to ki g h gs tor slot machine licenses), will be
assigned 1o the OHA. The Board may designate a member of the Board or other
quatified person to serve as presiding officer inap far matter,

(b) Heariags will be public, except as provided in section 1206 of the act
(relating to Board minutes and records).

(¢} Hearings will be documentary unkess otherwise designated by the Board
or presiding officer and may provide for:

(1) Receipt of swom festimony.

(2)  Receipt of all relevant documentary evidence.

(3) Opporumity for partics to be heand.

{4) A complete evidentiary record.

(5)  Submission of a report or recommendations to the Board.

4918-5

(344547) No. 4% Sep. 09

17




The Director concluded that 58 Pa. Code §
491a.7(f) insulated her Discovery Order from
consideration by the Board until after the
merits hearing on BIE’s Complaint.

58 Pa. Code § 491a.7(f) (as cited by the Director in the
June 30, 2010 Order) provides:

(f) Rulings of presiding officers may not be appealed during the course of a
hearing or conference except in extraordinary circumstances when a prompt
decision by the Board is necessary. In this instance, the matter will be
immediately referred by the presiding officer to the Board for determination.

17




The Director’s Discovery Order was not
issued “during the course of a hearing or
conference” because the Discovery
Conference had already concluded.

18



1§3520 RULES OF PROCEDURE P i

Pa Code § 41.31 (relating 1o request for hearingk and 55 Pa. Code § $1.42 (rebating to request fox
declaratory cetich).

§ 35.20. Appeals from sctions of the staff, -

Actions twken by 4 subordinate officer undes authority. dclq,med by the agency .

head may be appealed 1o the agency fead hy filinga pmmon within {0 days aﬂcr
sexvice of nofice of the agtion,

4(345762) No:422 Jan, 10

1 The General Rules of Administrative Practice and

1 Procedure specifically provide a prompt right of

# appeal from the actions of a subordinate acting under
: authority delegated by the Board.

Pe. Code § 121,34 (relating to institutional appeuls and heanings for adher than the Foderul Family
fducition Loan Programy 22 Pa. Code § 201.3a (relating to nonadjudicatory benefit appeat); 22
Pa. Code § 233.116 (refating to petilions roquiring oction prioe to sppointment of hearing officer); 22
Pa. Code § 233,124 (reluting w power ufmbgmm) 22 Pa, Code § 351.1 (relating w purpose and
seopek 28 P’L(‘od: § HX)?’ iretating 0 recognitionk 28 Pa. Code § 10414 (relsting ro denint,
34 P5. Code § 11111 (retating 10 content and form); 34
P2 Code § l.’vl 32 (rcl:umg 1 peiitions exeopt petitions for jomnder and challenpe provecdings); 34
Pa Code § 13102 (rdaung fo penalty wmcdlm initiated by o partyl; 34 P Code § 213.8 (relate
ing fo gri arising from of the act); 43 Pa. Code § 5.7 {reluting to seconsidera-
tion and sppeats); 43 Pa. Code § 5.26 (eelating 10 reconsiderntion and appeais): 43 Pa. Code § 527
(relating 1o rocosideration and appeal); 43 Pa. Code § 534 (refating 10 2ppealsy 43 Pa. Code § 5.46
{relating to appealsy; 49 Pa. Code § 21.33a (reliting to failure to comply with standards); 49 Pa, Code
£ 2001624 (n:hl[ng to filure 10 comply with standacds): 42 Pu. Code § 5,44 (relating to petitions for
appcul from. sciions of the stafl); 55 Pa. Code § 20,82 (selating to written rexqucst for appeal); 35
Pa Code § 41.31 {relating to request for hearing); 55 Pa Code § 238012 (rlating to amuk); 35
Pu Code § 239012 (reluting to appeals); S5 Pa. Code § 313082 (relsting to appeale); 55 P Code
§ 327012 {relating 1o appeals); $5 Pa. Code § 3280.12 (relating to appeals); 55 Pa, Code § 3290.13
{relating, 10 appeals); S5 Pa Code § 3700.72 (nelsting to family approved eppeals); 58 Pa Code
§ 3144 (rolating o sppeals): 8 Pa Cote § 334 (relating 1o Imiting acoess 1o Commission p(opmy
und ather resteictions); 38 Pa. Code § 5324 (relating (o toummnent and fishing derby permits); and

58 Po. Code § 6340 {refating to fishing tournaments and lishing desbics).

PROTESTS

§ 35.23. Proten generally.
A person objecting to the app | of an application, petition, motion or other
matter which i ts. or will be, under consideration by an agency may file a protest.

Canrigts © W10 Comeeonsicalih of Pesaifumis

19



The General Rules of Administrative Practice and
Procedure specifically provide a prompt right of
appeal from the actions of a subordinate acting under
authority delegated by the Board.

1 Pa. Code § 35.20 provides:

§ 35.20. Appeals from actions of the staff.
Actions taken by a subordinate officer under authority delegated by

the agency head may be appealed to the agency heard by filing a petition
within 10 days after service of notice of the action.

19




« July 7, 2010: PEDP filed the Petition for
Reconsideration of the June 30, 2010
Order denying the Emergency Petition.

« July 29, 2010: Board Hearing on the
Petition for Reconsideration.

20



This Appeal Is Not Moot

« PEDP has been forced to litigate its right for
enough time to take meaningful discovery
throughout the entire discovery period.

« PEDP has been attempting to secure meaningful
discovery by interrogatories, document requests,
and depositions, but has been faced with
constant objections, which have not been fairly
resolved and which have necessitated extensive
motion practice, some of which motions are still
pending.
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PEDP Still Has Not Been Provided with Meaningful Discovery.

June | July
2010
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PEDP Still Has Not Been Provided with Meaningful Discovery.
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No hearingon the
Petition for Review has
been scheduled.

22



PEDP Still Has Not Been Provided with Meaningful Discovery

. July 19, 2010: PEDP provided written notice to BIE of four
depositions:
—  Cyrus R. Pitre, Esq.;
—  Joseph Morace;
—  William Dobbins; -

—  BIE investigator(s) most knowledgeable of the investigation of PITG
Gaming, LLC, in connection with In re: Joint Application of PITG
Gaming, LLC and Holdings Acquisition Co., L.P. for Approval of the
Reorganization, Change of Control and Recapitalization of PITG
gz%g%) LLC and Other Relief in Connection Therewith (OHA Docket

. July 21, 2010: BIE objected to producing Mr. Pitre or the BIE
Investigator(s) assigned to the PITG change-in-control matter.

. July 22, 2010: PEDP filed a Motion for the Depositions of Mr. Pitre
-~ and the BIE Investigator. |
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PEDP Still Has Not Been Provided with Mea'ningful
Discovery

July 27, 2010: BIE filed a Reply and Objection to the
Motion. BIE also changed its position and objected to
producing Mr. Morace and Mr. Dobbins.

July 28, 2010: The Director denied the Motion for the
Depositions of Mr. Pitre and the BIE Investigator.

July 28, 2010: PEPD filed a Motion for the Depositions of
Mr. Morace and Mr. Dobbins.

That Motion remains pending.
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Discovery is critical because
PEDP’s $50 million license is at
~ stake and there is no published
- guidance as to how to adjudicate a
licensee’s financial fithess or
suitability.
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« The Board has never before commenced
proceedings to revoke a $50 million slot
machine license.

» There are no published guidelines for
“determining a licensee’s financial fltness
or suitability.
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PEDP Has Still Not Been Provided
with any Meaningful Discovery.

 Categories of Discovery Denied:

— Change in control of a slot machine licensee.
— Suitability of a licensee.
— Commencement of enforcement actions.

— Practices, procedures, and standards for determining
suitability.

— Documents relevant to the Complaint.
— BIE/OEC’s complete files relating to PEDP.

— Communications concerning PEDP and PEDP S
license.

— Relevant BIE/OEC notes, and documents.
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Due Process Rights

» PEDP is facing the revocation of its $50
million license,

> BIE’s Complaint, coupled with the
Director’s discovery rulings, seek to
deprive PEDP of its $50 million license
without a meaningful hearing.

> Without the opportunity to dlscovery of the
criteria considered to evidence financial
fitness and suitability, PEDP cannot
defend the claims in the Complaint.
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' Relief

Instant appeal of the Discovery Order and July 30, 2010 discovery
deadline. | = |

Pending appeal of the Orders denying PEDP’s Motion to Overrule
Objections to Interrogatories and Requests for Production and
Motion for Issuance of Subpoena to the Board to Produce
Documents.

Anticipated appeal of the Order denying PEDP’s Motion for Issuance
of Deposition Subpoenas to Cyrus Pitre, Esq., and the PITG
Investigator(s).

Pending Motion for Issuance of Deposition Subpoenas to Joseph
Morace and William Dobbins. |
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Moreover, consistent with procedural due
process, the Board always has the
authority to extend any deadline
established by the Board’s regulations.
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| Moreover, consistent with procedural due

process, the Board always has the
authority to extend any deadline

established by the Board’s regulations.

(3) Requests for a continuance of & hearing shall be made orally or
hpmud\ngm stnghfcls whhhrcqsn.sts
for wllbc id lyforboodcasc show

(b) Subsection (2) supersedes | Pa.Codc§ 31.15 (relating to extensions of
time).

497a-3
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Moreover, consistent with procedural due
process, the Board always has the
authority to extend any deadline

established by the Board’s regulations.

58 Pa. Code § 497a.5(a)(1) provides:

[W]henever under this part or by order by the Board, or notice given
thereunder, an act is required or allowed to be done at or within a specified
“time, the time fixed or the period of time prescribed may be extended by the
Board, for good cause, upon a motion made before expiration of the period

originally prescribed or as previously extended. ‘
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